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THE TERRITORIAL SEA: A QUEST FOR
UNIFORMITY
OSCAR SVARLIEN*

Even as mankind is confidently projecting a legal regime for the
extra-terrestrial "ocean," the perennial controversy relating to the
sovereignty of the littoral state in its territorial waters rages unabated.
The literature on the questions relating to the territorial sea is replete
with divergent views leading to uncertain conclusions. Moreover, the
claims and practices of states present no consistent pattern to serve
as a guide to a rational uniformity. One may take various positions
as to the extent of the territorial sea, and support each of them with
fairly numerous illustrations of operative state policies. However,
a conclusion that no rules of law exist with respect to this subject "is
unjustified and is the result of a limited perspective of a very wide
field."'
Under international law it is generally agreed that every coastal
state has the right to extend its sovereignty into the adjacent seas
2
to a distance of at least one marine league or three nautical miles.
The waters thus included are regarded as an "essential appurtenance
of the land territory." 3 The principal reasons that justify a littoral
state in extending its sovereignty into the adjacent seas may be summarized as follows: (1) national security demands the absolute control; (2) commercial and political interests require the right to inspect foreign ships; and (3)economic interests necessitate the exclusive control of the use of marine resources.
The authorities, however, differ as to the precise nature of the
legal relationship between the marginal sea and the littoral state.
*B.A. 1937, M.A. 1939, University of Washington; Ph.D. 1942, University of
North Carolina; author of AN INTRODUCTION TO THE LAW OF NATIONs and numerous

law review articles; cited for meritorious work in the field of international law and
awarded a diploma by the Consular Law Society; member of the Executive Council
of the American Society of International Law; Professor of Political Science,
University of Florida.
1.

JEssuP, THE LAw OF TERRITORIAL WATERS AND MARITIME JURISDICTION at xxxi

(1927).
2. See U.N. Doc. No. A/CoNF. 19/8, at 158 (1960).
3. Grisbadarna (Norway v. Sweden), in SCOTT, HAGUE COURT REPORTS 127
(Perm. Ct. Arb. 1909).
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One school holds to the actual ownership or dominium theory;4
others conclude that the sovereignty is of a limited nature. 5 One
eminent authority admits the territorial nature of the marginal seas,
but makes a distinction between jurisdiction and control over those
waters.6

In spite of these manifold views regarding the relationship between
coastal states and their adjacent seas, the sounder legal opinions agree
that "a state is entitled, and indeed obliged, to exercise sovereignty
over a marginal area of the sea nearest to its coast."-- But even this
area of basic agreement gives rise to two of the central problems of
international law: To what degree and over how great an area may
this sovereignty be exercised?
DEGREE OF SOVEREIGNTY

Article 1 of the Convention on the Territorial Sea and the Contiguous Zone adopted by the Geneva Conference of 1958 provides
that "the sovereignty of a State extends, beyond its land territory and
its internal waters, to a belt of sea adjacent to its coast, described as
the territorial sea." 8 In a commentary on the draft of this Article, the
International Law Commission stated that "the rights of the coastal
State over the territorial sea do not differ in nature from the rights
of sovereignty which the State exercises over other parts of its territory."9 This means that the littoral state has the legal right to apply
See Cunard Steamship Co. v. Millon, 262 U.S. 100 (1923); FENWICK, IN376 (1948); SVARLIEN, AN INTRODUCTION TO THE LAW OF NATIONS
155-57 (1955).
4.

TERNATIONAL LAW

5. The French authority de Lapradelle, for example, maintains that the coastal
state is not sovereign in the marginal seas, but possesses a "bundle of servitudes"
over them.

5

REVUE GENERALE DE DROIT INTERNATIONAL

PUBLIC

264-84, 309-47

(1900).

6. JESSUP, op cit. supra note 1, at xxxiii. Jurisdiction, according to Jessup, is
"the power of courts to adjudicate," while control is "the power of administrative or
executive officers to govern the actions of individuals or things." A distinction of

this sort is not without merit when we are dealing with the principle of innocent
passage, for as Jessup points out, a ship in innocent passage through the territorial
waters of a foreign state is indeed immune from the jurisdiction, that is, the court

processes of the littoral state, yet subject to its control with respect to such matters
as navigation and sanitation. With respect to this question, the Institute of International Law, in 1894, passed a rather curious resolution to the effect that a
state, though devoid of "ownership," nevertheless has "a right of sovereignty over
its territorial waters." HIGGINS 8& COLOMBos, THE INTERNATIONAL LAW OF THE SEA
61 (1st ed. 1943). The International Law Association's draft convention of 1926,
on maritime jurisdiction in time of peace, stated that in the territorial waters the
littoral state has a "right of jurisdiction" only. 34 REPORT 101 (Vienna Conf.), art.
5 (1926).
7. Sorensen, Law of the Sea, INT'L CONc., No. 520, at 232 (1958).

8. U.N. Doc. No. A/CONF. 13/38, at 132 (1958).
9. U.N. GEN Ass. OFF. REc. l1th Sess., Supp. No. 9, at 12 (A/3159) (1956).
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its sovereign powers to both persons and ships within its territorial
waters, unless such persons and ships have immunity in conformity
with other norms of international law. Thus a state may exclude from
its territorial waters any such ships and persons not in the course of
innocent passage, or present by virtue of treaty rights.
The same Convention further provides in Article 2 that "the
sovereignty of a coastal state extends to the air space over the territorial sea as well as to its bed and subsoil." 10 This provision, as it
relates to airspace, is merely declaratory of the existing territorial
law of nations rather than a new departure in the formulation of
legal principles. The Aerial Navigation Convention of 1919 (also
called the Paris Convention) fully recognized the embracement of
superincumbent air space in the sovereignty theory by agreeing that
every state has complete dominion in the atmosphere overlaying its
territorial seas." This treaty law is supplemented by pertinent municipal legislation. The preamble of the British Air Navigation Act
of 1920,2 for example, states that "full and absolute sovereignty and
rightful jurisdiction of His Majesty extends, and has always extended,
over the air superincumbent on all parts of His Majesty's dominions
and the territorial waters adjacent thereto .... " The United States
Air Commerce Act 3 contains a similar provision. Section 6 (a) recites
that the United States has "complete and exclusive sovereignty . ..
above those portions of the adjacent marginal high seas, bays, and
lakes, over which by international law or treaty or convention the
United States exercises national jurisdiction." Like the Paris Convention of 1919, the International Civil Aviation Convention of
1944 (also called the Chicago Convention) provides in its first article
that "every State has complete and exclusive sovereignty over the air
space above its territory."14 The Chicago Convention defines this
territory as "the land areas and territorial waters adjacent thereto
under the sovereignty, suzerainty, protection and mandate of such
State."25
There is also substantial agreement among nations that the littoral
state possesses sovereign rights in dealing with the sea bed and the
subsoil beneath its territorial waters. Article 2 of the Geneva Convention on the Territorial Sea and the Contiguous Zone treated this
10.

U.N. Doc. No. A/CoNF. 13/38, at 132 (1958).
11. 11 League of Nations Treaty Series 173 (1919); 1 HUDSON, INTERNATIONAL
LEGISLATION 359 (1931). In the same year, 1919, J.M. Spaight wrote: "Right or
wrong, the principle has been established that states control the atmosphere over
their territories." SPAIGHT, AIRCRAFT IN PEACE AND THE LAWv10 (1919).
12. 10 9- 11 Geo. 5, c. 80.
13. 52 Stat. 1028 (1938).
14. For complete text see 9 HUDSON, INTERNATIONAL LEGISLATION 168, 169 (1931).
15. Ibid.
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subject. It provided that the littoral state is sovereign in the marginal
1
sea, "its bed and subsoil." 6
Thus, according to contemporary international law, the littoral
state is sovereign in the marginal seas, in the sea bed and subsoil beneath these waters, and in the atmosphere above them. It may also
be concluded with a fair degree of certainty that the rights, powers
and privileges that a state may exert over its territorial waters are,
for all practical purposes, no less than its dominion over the land.1The only limitations qualifying this statement are the internationally
recognized rights of foreign vessels to innocent passage and to seek
shelter in distress.
EXTENT OF SOVEREIGNTY

A more difficult question to resolve in terms of the existing international norms and treaty law is the extent of the territorial waters
over which a coastal state may claim sovereignty. To pose the problem specifically, no general agreement obtains among nations as to
the extent of territorial waters. This uncertainty has led a number
of states to lodge claims to their adjacent seas that are as varied as
they are extravagant.18
What is Claimed?
Historical Precedents. It is believed that the Dutch jurist Bynkershoek formulated the first rule to measure the extent of the territorial seas. He suggested that the range of a cannon placed on the
16. Concern here is only with the sea bed and subsoil beneath the territorial
waters and not with the continental shelf as such. The latter is defined in Article
1 of the Convention on the Continental Shelf. U.N. Doc. No. A/CoNF. 13/38, at
142 (1958). Here the continental shelf is used as referring (a) to the sea bed and
subsoil of the marine areas adjacent to the coast but outside the area of the
territorial sea, to a depth of 200 meters or, beyond that limit, to where the depth
of the superjacent waters admits of the exploitation of the natural resources of the
said areas; (b) to the sea bed and subsoil of similar submarine areas adjacent to
the coasts of islands.
17. See JEssuP, op. cit. supra note 1, at 208.

18. During the first United Nations Conference on the Law of the Sea, the
Secretariat prepared, at the request of the First Committee and in consultation with
the delegations, a synoptical table concerning the breadth and the juridical status
of the territorial sea and adjacent zones of the states represented at the Conference.
For a revision of this synoptical table, see U.N. Doc. No. A/CONF. 19/8, at 158
(1960).
According to the synoptical table, the extent of territorial waters claimed by
the 86 states represented at Geneva is lacking in uniformity, and shows a wide
variation of claims. Twenty-one states asserted 3 miles (Australia, Belgium, Brazil,
Canada, China, Cuba, Denmark, Dominican Republic, France, Japan, Jordan,

https://scholarship.law.ufl.edu/flr/vol15/iss3/1
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shore should determine the outer boundary of the territorial waters. 19
Since the range of a cannon in the eighteenth century was about one
marine league, this distance seaward from the low-water mark came
to be accepted by many nations as the width of the maritime belt.
Recent research, however, seems to indicate that the modern threemile limit is derived not solely from the "cannon shot" rule, but also
from the Danish-Norwegian concept of a continuous, measured belt.20
The dominions over which the King of Denmark ruled in the
late seventeenth and the eighteenth centuries included Denmark,
Norway, Iceland and the Faeroe Islands as well as Greenland. This
territorial spread of the dual monarchy of Denmark-Norway prompted
a claim to a dominiurn marts in the Northern Seas. The claim was
founded on the ancient principle that a state could claim the intervening seas if in possession of the opposite shores. When licenses
were given to fish and navigate in these waters, an inner belt surrounding the Danish possessions was excepted from use by foreigners.
This belt came to be measured in leagues by the end of the sixteenth
century. Subsequently, this belt was gradually contracted to a width
of one Scandinavian league due to the increasing pressure generated
by the growing naval power of other states. 21 The introduction of
the marine league, or four nautical miles, as an alternative measure
of the territorial sea dates from 1743 when the Governor of Finmarken,
the northernmost province of Norway, allowed Russian fishermen
to come within one league of the coast.2 2

A confirmation of the

Liberia, Malaya, Netherlands, New Zealand, Pakistan, Poland, South Africa, Tunisia, the United Kingdom, and the United States). Three states (Finland, Norway,
and Sweden) claimed 4 miles, as did Iceland for some purposes. Cambodia claimed
5 miles. Twelve states claimed 6 miles (Ceylon, Colombia, Greece, India, Iran,
Israel, Italy, Portugal, Spain, Thailand, Uruguay, and Yugoslavia). Mexico claimed
9 miles and Albania 10 miles. According to the table, 11 states claimed 12 miles
(Bulgaria, Ecuador, Ethiopia, Guatemala, Indonesia, Libya, Rumania, Saudi
Arabia, the Soviet Union, the United Arab Republic, and Venezuela). Argentina,
Korea, Nicaragua, and Panama claimed the sea over their continental shelves. Chile,
Costa Rica, El Salvador, and Peru claimed as much as 200 miles, at least for
purposes of fisheries control.
19. See Walker, Territorial Waters: The Cannon Shot Rule, 22 BRrr. YB.
INT'L L. 210-31 (1945).
20. See Kent, The Historical Origins of the Three-Mile Limit, 48 Am. J.
INT'L L. 537-53 (1954).
21. The Scandinavian league of the eighteenth century measured 4 marine
miles, although the nautical league of the Mediterranean countries was about 3
miles. See Kent, supra note 20, at 537 n.3.
VEDRORENDE DE
22. BOECK, OvaasiKT ovER LrrERATUR, LOVE, FORORDNINGER ...
NORSKE FISKERIER 12 (1866). It is believed that this concession to the Russians to
fish so close to the Norwegian coast was made for economic reasons. It was feared
that a refusal would lead to retaliatory measures whereby the Russians would
close their frontier to Norwegian trade and to the seasonal migration of the
Lapps in Finmarken.
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Governor's action, embodied in a 1747 ordinance, remains a part of
Norwegian law to this day.2- Of greater significance to the emergence
of the marine league was a proclamation of June 28, 1745, to the
effect that "no foreign privateers shall be allowed to capture any
ship within one league of our coasts, the islands, islets and rocks
which are situated there and regarded as within the meaning of that
term."24

United States. The United States has been a consistent proponent
of the three-mile limit as a measure of the territorial waters. However,
at the Geneva Conference on the Law of the Sea in 1958, this country
proposed a compromise to make the territorial sea six miles wide,
with jurisdiction over fisheries in an additional belt of six miles.
The compromise failed of adoption and no agreement as to the width
2
of the territorial waters was reached. 3
It should be noted, however, that the United States has, at various
times in the past, claimed jurisdiction, though not sovereignty, over
the waters contiguous to the three-mile zone for various purposes.
Since 1790 jurisdiction for customs purposes has been asserted up to
a distance of twelve miles from the coast. 26 Moreover, the AntiSmuggling Act authorizes the President to establish "customs enforcement areas" up to fifty nautical miles beyond the twelve-mile
limit and one hundred miles "in each lateral direction away from
27
the place or the immediate area of the hovering."
The United States further extended its jurisdiction into the high
seas on September 28, 1945, when President Truman issued two very
important proclamations. The first, dealing with natural resources
of the subsoil, declared that the continental shelf beneath the high
seas but continuous to the coasts of the United States must be regarded "as appertaining to the United States, subject to its jurisdiction
and control."2 8 It also provided that in areas where "the continental

shelf extends to the shores of another state, or is shared with an adjacent state, the boundary shall be determined by the United States
and the State concerned in accordance with equitable principles. ' '2 9
However, this Presidential proclamation did not purport to affect the
character as high seas of the waters above the continental shelf, or the
23.

Ibid.

24. 1 RESCRIPTER, RESOLUTIONER
TIDSRUMMET 1660-1813, at 315 (1841).

OG COLLEGIAL-BREVE

FOR

KONGERIGET

NORGE

I

25.

U.N. Doc. No. A/CoNF. 13/38 (1958).

26.

Act of Aug. 4, 1790, 1 Stat. 145, 164; re-enactment March 2, 1799, 1 Stat.

627, 668.
27. See REIFF, THE UNITED STATES AND THE TREATY
28. 10 Fed. Reg. 12303 (1945); 59 Stat. 884 (1945).

LAW OF THE SEA

32 (1959).

29. Ibid.
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right of free and unimpeded navigation in such waters.30 The second
proclamation covered the "conservation and protection of fishery resources" located along the coasts of the United States. It authorized
the establishment of Conservation Zones that could be "explicitly
bounded," either by unilateral action or by agreement with other
states. Once again it was made dear that the freedom of the high
seas would be respected.

3

1

Some Latin American Nations. President Truman's famous proclamations precipitated similar action by several Latin American nations,
namely: Mexico on October 29, 1945, Argentina on October 11, 1946,
Nicaragua on May 1, 1947, Chile on June 23, 1947, Peru on August 1,
1947, and Costa Rica on July 28, 1948.32 Although of comparatively
recent vintage, these declarations by several Latin American nations
with extensive coastlines and by the United States are in harmony
with the views of a Spanish writer who, as early as 1916, urged that
territorial waters be made coterminous with the continental shelf
in order to protect important species of food fish. 33 Taken together
these proclamations emphasize the emerging new significance of the
older doctrine of the continental shelf. They may be of material influence in the future determination of needed international legal
norms34 concerning the conservation and exploitation of the valuable
marine resources of the continental shelf.
Russia. In 1909, Imperial Russia promulgated a law stipulating
that "the surface of the water for twelve marine miles from extreme
low-water mark from the seacoasts of the Russian Empire, whether
mainland or islands, is recognized as the Marine Customs area, within
the limits of which every vessel, whether Russian or foreign, is subject to supervision by those Russian authorities in whose charge is
the guarding of the frontiers of the Empire." 35 The Soviet government, on May 24, 1921, issued a decree claiming a marginal sea of
30. Ibid.
31. 10 Fed. Reg. 12304 (1945); 59 Stat. 885 (1945). For a critical analysis of
both proclamations in terms of present day international law, see Borchard, Resources of the Continental Shelf, 40 Am.J. INT'L L. 53 (1946). See also Bingham,
The Continental Shelf and the MarginalBelt, 40 Am. J. INT'L L. 173 (1946); Selak,
Recent Developments in High Seas Fisheries Jurisdiction under the Presidential
Proclamation of 1945, 44 Am. J. INT'L L. 670-81 (1950).
32. For detailed information on this trend to expand sovereignty seaward, see
Young, Recent Developments with Respect to the Continental Shelf, 42 Am. J.
INT'L L. 849 (1948).

33. LEAGUE OF NATIONS Doc. C. 196 M. 70. V., at 63 (1927).
34. See Young, supra note 32.
35.

FOREIGN

REL.

U.S. 1289

(1912).

Quoted also by MASTERSON, JURISDICrION

IN MARGINAL SEAS 286 (1929).
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twelve nautical miles' width in the northern Arctic Ocean and in
the White Sea ostensibly to protect fish and animal life in these
regions3 6 In actual practice, however, it was an expansion of the
territorial sea to twelve nautical miles since it is well established in
international law that no state can prevent foreigners from fishing
and hunting along its coasts if these operations are not taking place
within the territorial waters. A number of states delivered sharp protests to Moscow as a result of this expansion of Soviet maritime jurisdiction and after protracted negotiations the United Kingdom and
Norway gained certain concessions to fish and hunt seal within the
twelve-mile beltY.

The position of the Soviet Union with respect

to a twelve-mile territorial limit in the marginal seas was again
strongly put forward at the recent Geneva Conferences on the Law
of the Sea.3 8 As early as 1916, the Russian Imperial government also
asserted sovereignty over the continental shelf north of Siberia. 39 This
assertion was reiterated by the Soviet government in a decree of
1924.40
Method of Measurement
According to Professor Max Sorensen, the extent of the adjacent
area over which the littoral state may exercise sovereignty depends
primarily upon the measure adopted for the determination of the
breadth of the territorial sea-that is, "whether the three-mile rule
or some other rule is made to apply. ' '4 1 But even if there were agreement on this matter, different practical results could be obtained depending on the various locations of base-lines from which the territorial waters are measured.
The general practice of coastal states is to measure the extent of
the territorial waters from the low-water mark on the shore. An alternative practice is to measure the territorial waters from straight
base-lines that join appropriate points on the coast. The specific
application of the latter method has been a matter of controversy
among international law experts for some time. There has, however, never been any serious doubt that such base-lines may be
36.

30

DIE
139.

REINKEMEYER,

DIE FREIHEIT DES MEERES

SOWJETISCIIE

ZWOLFMEILENZONE

IN

DER

OSTSEE UND

37. Id. at 139-40.
38. See Dean, The Geneva Conference on the Law of the Sea: What was Accomplished, 52 Am. J. INT'L L. 607-28 (1958); and the same author, 54 Ami. J.
INT'L L. 751-89 (1960).
39. Imperial declaration of Sept. 29, 1916.

40. Soviet Memorandum of Nov. 4, 1924. French text in
43-45 (1928).

LAKHTINE,

RIGHTS

OVER THE ARCTIC

41.

Sorensen, supra note 7, at 237.

https://scholarship.law.ufl.edu/flr/vol15/iss3/1

8

Svarlien:
The Territorial Sea: SEA
A Quest for Uniformity
THE TERRITORIAL
drawn between the headlands of certain bays and inlets. The tenmile line for bays was adopted in the Anglo-French Fishery Convention of 1839, and in the regulations of 1843 between the same countries.42 The same rule was adopted in the unratified Anglo-French
Convention of 1859, and in the Convention of 1867.43 These conventions may have been the bases for the adoption of the ten-mile
rule for bays in the North Atlantic Coast Fisheries Arbitration by a
44
tribunal of the Permanent Court of Arbitration in 1910. "In every

bay," said the tribunal, "not hereinafter specifically provided for,
the limits of exclusion shall be drawn three miles seaward from a
straight line across the bay in the part nearest the entrance at the
45
Where
first point where the width does not exceed ten miles."

"historic bays" are concerned base-lines may be drawn between headlands at a much greater distance; such bays properly belong to the
inland waters of the littoral state by virtue of prescriptive rights.
The Delaware and Chesapeake Bays are examples of "historic bays."
This entire problem was recently given some prominence when the
claims of the Soviet Union to historic rights in the bay outside
Vladivostok were vigorously protested by a number of states. 46
The base-lines system for delimiting territorial waters was a matter at issue in the Anglo-Norwegian Fisheries Case, decided by the
International Court of Justice in

1951.47

The Court in considering

the physical features of the coastline stated that "the coast of the
mainland does not constitute, as it does in practically all other countries, a clear dividing line between land and sea. What matters, what
really constitutes the Norwegian coast line, is the outer line of
'skjaergaard'."4 Norway had perennially applied the base-lines
system on some parts of the coast by drawing imaginary lines between
the outermost points of the islands. The Court approved this practice in view of the peculiarities of the Norwegian coast: 49
"Another fundamental consideration, of particular importance
in this case is the more or less close relationship existing between certain sea areas and the land formations which divide
or surround them. The real question raised in the choice of
base-lines is in effect whether certain sea areas lying within
these lines are sufficiently closely linked to the land domain to
42. Hurst, The Territoriality of Bays, 3 BRIT. YB. INT'L L. 42, 52 (1922-23).
43. Ibid.
44. ScoTr, THE HAGUE COURT REPoRTS 141 (1916).

45. Id. at 188.
46. Sorensen, supra note 7, at 237.
47. Fisheries Case, [1951] LC.J. Rep. 116.
48. Id. at 127. "Skjaergaard" is a generic term for the thousands of large and
small islands that are strung along the coastline of Norway.
49. Id. at 133.
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be subject to the regime of internal waters. This idea, which
is at the basis of the determination of the rules relating to
bays, should be liberally applied in the case of a coast, the geographical configuration of which is as unusual as that of
Norway."
Another important principle, of more general and perhaps more
basic value, asserted in this case is that the base-lines, when applied,
must follow the general direction of the coast. The state must be
allowed sufficient latitude to adapt the delimitation of its territorial
waters to practical needs and local requirements, but the drawing
of base-lines "must not depart to any appreciable extent from the
general direction of the coast."o But the Court pointed out that
"since the mainland is bordered in its western sector by its 'skjaergaard', which constituted a whole with the mainland, it is the outer
line of the 'skjaergaard' which must be taken into account in delimiting the belt of Norwegian territorial waters. This solution is
dictated by geographic realities."' 51 Another consideration influencing
the judgment in the Fisheries Case went beyond the purely geographical elements. The Court expressly recognized certain economic
factors peculiar to the region, "the reality and importance of which
are clearly evidenced by long usage."' 2 Because of these geographic
and economic factors the Court found that the Norwegian government in fixing the base-lines for the delimitation of the fisheries
5
zone had not violated international law. 3
The Court also reiterated the well-established principle that the
relationship of the territorial sea to the land is one of close dependence. "It is the land which confers upon the coastal State a
right to the waters off its coasts." 4 On the other hand the Court
rejected certain ideas: that there are strict and inflexible rules
which must be followed in all times and circumstances; that the socalled tracee parallele method is a fundamental and unyielding
principle of international law; that base-lines cannot exceed ten
miles in length 55 that base-lines can only be applied with respect to
bays; or that base-lines are the only means of measuring territorial
waters.
50.
51.
52.

Ibid.
Id. at 128.
Id. at 133.

53. Id. at 132.
54. Id. at 133.
55. The attorneys for the United Kingdom had argued for the delimitation of
base-lines to ten natuical miles, basing their contention on the North Atlantic
Coast Fisheries Case between Great Britain and the United States, decided by a
tribunal of the Permanent Court of Arbitration on September 7, 1910. See Sco-r,
THE HAGUE COURT REPORTS

141-225 (1916).
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The decision in the Fisheries Case points to a greater flexibility
regarding the methods used for measuring the territorial waters;
however, the Court clearly pointed out that fixing the limits of the
territorial sea of any state always involves the law of nations. Although the Norwegian Decree involved in the Fisheries Case refers
only to the fisheries zone and does not specifically mention the territorial sea, the Court said "there can be no doubt that the zone delimited by this decree is none other than the sea area which Norway
considers to be her territorial sea." 56 Thus the delimitation of the
sea area has an international aspect, and cannot be dependent merely
upon the will of the coastal state as expressed in its municipal law.
The act of delimitation must necessarily be unilateral in nature since
only the littoral state is competent in the matter, but "the validity of
the delimitation with regard to other States depends upon international law."'5
The importance of the Anglo-Norwegian Fisheries Case dearly
transcends the interests of the parties. Undoubtedly we are in a
period of transition and attendant confusion regarding the whole
area of the international law of the sea, and particularly those aspects
relating to territorial waters. In the prevailing uncertainty the principles laid down in the Fisheries Case may be of the greatest importance. It is well to note, however, that the decision deals with the
method of measuring the territorial sea, rather than its extent. 58
ProblemsAssociated with Delimitation
The ultimate question in this field of law is, of course, the extent
of territorial waters. The need for codification is obvious, but the
efforts of several international conferences have so far met with failure. Some progress was realized in the 1958 Geneva Conference
on the Law of the Sea that, by codifying the holding in the Fisheries
Case,5 9 formulated and confirmed certain rules of customary inter56. Fisheries Case, supra note 47, at 125.
57. For a more complete treatment of the Fisheries Case, see Evensen, The
Anglo-Norwegian Fisheries Case and its Legal Consequences, 46 AM. J. INT'L L. 609
(1952); Hudson, The Thirtieth Year of the World Court, 46 AM. J. INT'L L. 1,
23-30 (1912). See also, Wilberforce, Some Aspects of the Anglo-Norwegian Fisheries
Case, 38 TRANSACr. GROT. Soc'Y 151 (1953).
58. The Norwegian four-mile limit was never in contest in the Fisheries Case,
as this historic claim was readily admitted by the United Kingdom.
59. The 1958 Geneva Convention on the Law of the Sea codified the decision
of the International Court of Justice in the Fisheries Case in Article 4, paragraph 1, as follows: "In localities where the coastline is deeply indented and cut
into, or if there is a fringe of islands along the coast in its immediate vicinity, the
method of straight base-lines joining appropriate points may be employed in
drawing the base-lines from which the breadth of the territorial sea is measured."
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national law. Yet conflicting national interests of the most fundamental character cause many major problems to remain virtually untouched. It is unlikely that a rational and juristic approach to the
problem will be maintained because the whole question of the territorial sea also involves basic economic and military considerations.
National Security. Much of the difficulty, if not all of it, stems
from the frequent inseparability of law and politics in international
relations. Certainly the trends in the direction of extravagant, unilateral expansion of the territorial seas is prompted primarily by the
concern for national security, and the problem cannot be disassociated
from the continuing East-West crises in international affairs. For
example, the announcement by the People's Republic of China, on
September 4, 1958, that henceforth its territorial waters would extend
outward twelve miles from the coast was perhaps not wholly unrelated to the Quemoy-Matsu crises.6°
Freedom of the Seas. Unilateral expansion of the territorial seas
is also impinging on the traditional principle of freedom of the seas.
When a state attempts to control an expanded territorial sea, it is
interfering with a portion of the earth's surface once considered the
common property of all. The freedom-of-the-seas principle was
elaborated by writers in the seventeenth and eighteenth centuries,
and firmly established in international law by the end of the Napoleonic Wars. In 1920, one authority concluded: "The high sea
..is now free to all."61
In an address to the Congress of the United States on April 2,
1917, President Woodrow Wilson noted that international law had
its origin in the early attempts to establish certain rules nations would
mutually respect and observe on the high seas, "where no nation had
the right of dominion and where lay the free highways of the world."62
For precisely this reason the high seas must be regarded as sui juris,
impossible of appropriation by any nation, within the meaning of
international law. Hugo Grotius and many who followed him argued
that the high seas should be free to all not only on the basis of natural
According to paragraph 4 of the same Article it is provided that "Where the method
of straight base-lines is applicable under the provisions of paragraph 1, account
may be taken, in determining particular base-lines, of economic interests peculiar
to the region concerned, the reality and the importance of which are clearly evidenced by a long usage." U.N. Doc. No. A/CONF. 13/38 (1958).
60. For full text of the Chinese statement, see N.Y. Times, Sept. 5, 1958, p.
3, col. 3.
61. Wade, Introduction to BOROUGH, SOVEREIGNTY OF THE BRITISH SEA 1-29
(1920).
62. 2 HACKWORTH, DIGEST OF INTERNATIONAL LAW 655 (1942).
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law, but also because they could not be defended or effectively taken
into possession. 3 This once rather conclusive argument can no longer
be sustained. It seems apparent that with the advanced naval and air
weapons now at the disposal of certain nations, whole oceans can be
controlled and quite effectively defended. In this sense the current
practice of closing off large areas in the high seas and barring international navigation both on the surface and in the air, must be regarded as an interference with the "free highways of the world." It is
well to remember that not until the defeat of the Armada in 1588
could Spanish domination over certain oceans not be effectively asserted. The underlying theory of the "cannon shot" rule- that the
territorial sea extends a defensible distance-can have no rational
basis in view of military hardware currently available.
One long-recognized limitation on the freedom of the sea is the
right of a coastal state to supervise certain activities, and unilaterally
enforce certain regulations in a zone contiguous to its territorial
waters. There is no agreement on how wide such a zone should be,
but debates in the International Law Commission on this point show
no vital opposition to a twelve mile zone for the enforcement of customs regulations and laws relating to fiscal and sanitary matters.64
Fisheiy Resources. Another basis of controversy is the conservation of the living resources of the sea. In recent years those states
advocating narrow territorial waters, have sought to separate the
territorial sea, as such, from "contiguous zones" for various purposes,
including the conservation of commercial fish and the reservation of
exclusive fishing rights to the littoral state. Unilateral action, however,
to exclude non-nationals from fishing in the contiguous zone would
undoubtedly result in legal complications. Such measures, if undertaken by the littoral state in the absence of sovereignty, would have no
validity in international law. 65
It has sometimes been argued that when the freedom of the seas
was first established as a principle of international law in the seventeenth and eighteenth centuries, it referred only to the freedom of
navigation and trade. There can be no doubt, at any rate, that the
right to fish on the high seas has been universally admitted as be63. In his famous dissertation, Grotius argued that it was an ordinance of
nature that "one people should supply the needs of another," and that because,
as Virgil said: "Not every plant on every soil will grow." MARE LIBFRuM 7 (Scott
ed. Magoffin transl. 1916).
64. Dean, The Geneva Conference and the Law of the Sea: What was Accomplished, 52 Am. J. INT'L L. 623 (1958).
65. See Fitzmaurice, The Law and Procedure of the International Court of
Justice, 1951-1954: Points of Substantive Law-Part I, 31 BarT. YB. INT'L L. 378

(1954).
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longing to all peoples alike; it is a principle well-established both in
the theory of the law and in the practice of nations. 66 Grotius viewed
interference with the freedom to fish in the high seas as an even more
serious offense than the blocking of navigation. In the dispute between the United Provinces and England over the right to fish off the
British coasts he denounced the English claims in the strongest terms.'Furthermore, when the principle of the freedom of the seas was
finally established as a tenet of international law, the right to fish
was regarded as of no less importance than the right to free navigation.

6

8

Advances in fishing methods and technology, as well as the rapid
increase in the world's population since World War II, have made it
very clear that unless certain conservation measures are taken there
is grave danger valuable fishery resources in many parts of the world
may be substantially depleted. 69 During the 1930's there was concern
in the United States over the possible depletion of the salmon fisheries
in the Bristol Bay area in Alaska, chiefly due to the operations of many
large Japanese factory-ships in the region. As a result, a unilateral
extension of maritime jurisdiction outward from the coast was strongly
advocated and several bills were introduced in Congress to this end.-,
As already noted, the Presidential proclamation of 1945 opened
a veritable Pandora's box as many other countries at once extended
their jurisdictions into the adjacent seas as far as 200 miles. This
was all done under the pretext of conserving and protecting marine
1

resources.7

66. Sorensen, Law of the Sea, INT'L CONc. No. 520, at 211 (1958).
67. Ibid.
68.

Ibid.

69. The total world take of fish (excluding fresh water areas) was 17.20 million
metric tons in 1948. This, however, rose to 26.26 million metric tons in 1956. For
distribution of the total catch see Tables A-3 and A-4, U.N. Doc. No. A/CoNF.
13/16, at 6-13 (1957).
70. An international convention for North Pacific Fisheries was signed May 9,
1952, between the United States, Canada, and Japan. For text of this instrument
see 48 AM. J. INT'L L. 71 (Supp. 1954). This convention came into force June 12,
1953. For a comprehensive study of the salmon industry, see GREGORY & BARNES,
NORTH PACIFIc FIsHERIES (1939).

71. In the Gulf of Mexico, American shrimp boats were seized by Mexican
officials in 1953 for violations of Mexican laws by fishing in Mexican territorial
waters. See N.Y. Times, Feb. 18, 1953, p. 11, col. 2; N.Y. Times, Feb. 22, 1953, p.
24, col. 1. See also Rights of Vessels of the United States on the High Seas and in
the Territorial Waters of Foreign Countries, S. REP. No. 837, 85th Cong., Ist
Sess. (1957). The official American view is that the shrimp fishery has from time
to time "created complications between the people and Governments of the United
States and Mexico. It is hoped that some understanding may be developed which
will take into account the rights and interests of nationals of the two countries."
Herrington, U.S. Policy on Fisheries and Territorial Waters, 26 DEP'T STATE BULL.
1021, 1022 (1952).
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What Progressis Being Made?
Attempts at Codification. Because an agreement on the extent
of territorial waters is highly desirable, it is not surprising that a
number of efforts at codification have been made. The first notable
attempt occurred at the Hague Codification Conference held in 1930
under the auspices of the League of Nations.7 2 The Report of the
Preparatory Committee, based on questionnaires submitted to the
interested governments, indicated the nations agreed that adjacent
to the coast a margin of the sea was to be regarded as territorial, but
they disagreed on the width of this margin. At the Conference various
views on the extent of the territorial waters were expressed, but no
agreement was reached. It was established, however, that no state
7
claimed less than three nautical miles. 3
In 1957, the General Assembly of the United Nations adopted a
resolution calling for a conference to "examine the law of the sea,
taking account not only of the legal but also of the technical, biological, economic and political aspects of the program, and to embody
the results of its work in one or more international conventions or
such other instruments as it may deem appropriate."74 Accordingly,
the Geneva Conference on the Law of the Sea was convened February
24, 1958. This was the first world conference on this subject since
1930. It was no more successful than its predecessor in delimiting the
territorial sea. Yet the 1958 Geneva Conference was far from a total
failure. Four important conventions were adopted by the Conference
that dealt with: (1) the Territorial Sea and the Contiguous Zone,
(2) the High Seas, (3) Fishing and Conservation of the Living Resources of the High Seas, and (4) the Continental Shelf. The Conference also adopted an optional protocol on the settlement of disputes as well as a number of resolutions.
A second Conference on the Law of the Sea, with no less than
eighty-seven nations participating, was held in Geneva from March 17
to April 27, 1960, to consider certain problems that had not proved
amenable to solution at the 1958 Conference. The principal question to come before the Conference was the width of the territorial
formula that
waters. Once again in 1960, as in 1958, no acceptable
5
might have led to agreement could be found.7
72. On the 1930 Conference, see Reeves, Codification of the Law of Territorial
Waters, 24 Am. J. INT'L L. 486 (1930).
73. Roberts, International Law - The High Seas, The Continental Shelf, and
Free Navigation, 35 N.C.L. REv. 526 (1956-57).
74. U.N. GEN. Ass. OFF. Rlc. 11th Sess., Supp. No. 17, at 54 (A/3572) (1957).
75. See Dean, The Geneva Conference on the Law of the Sea: What was
Accomplished, 52 Am. J. INT'L L. 607 (1958); and the same author, The Second
Geneva Conference on the Law of the Sea: the Fight for Freedom of the Seas,
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Fishery Treaties. There has also been considerable activity aimed
at developing uniform international practices in the area of fishery
conservation and control. Aside from unilateral measures for the
purpose of conserving valuable marine life, a number of treaty arrangements have been made by interested states. Some of these
treaties are concerned with cooperation and coordination in research
and development through some international body, but the body is
accorded no regulatory power or functions.76 Other treaties have
established commissions to recommend certain conservation measures
to participating governments, or to adopt such measures subject to
the approval of the member states. 77 The most important commission
of this type is the International Whaling Commission, which was
established by the Convention for the Regulation of Whaling of 2
December 1946. The Whaling Commission is authorized to fix the
7
number of whales that may be taken annually. 1
However, these international commissions and regulations do not
form a coherent and complete system of international control of
fishery resources. Many areas are not covered at all and those areas
that are covered include only certain stocks. According to one authority on the subject:79
"Some of the arrangements work well. Others leave a good
deal to be desired. The requirement that governments approve
measures recommended by a competent commission - part of
the normal pattern of these conservation schemes - opens the
gate to the influence of pressure groups more concerned with
the immediate profits of the fishing industry than with the
long-term prospects of maintaining stocks of fish at their optimum yield. In certain cases, the non-participation of one or
54 Ara. J.

INT'L

L. 790 (1960). As regards the question of the continental shelf

see Whiteman, Conference on the Law of the Sea: Convention on the Continental

Shelf, 52 AM. J. INT'L L. 629-60 (1958). There is also an excellent treatment of
various conventions in INT'L CONC. No. 520, entitled Law of the Sea (1958).
76. Examples of such bodies are the Indo-Pacific Fisheries Council, established
in 1949, and the General Fisheries Council for the Mediterranean, established in
1952.
77. In this category we find: The Northwest Atlantic Fisheries Convention of
8 February 1949, the North Pacific High Seas Fisheries Convention of 9 May 1952,
and the Northern Pacific Halibut Fisheries Convention of 2 March 1953.
78. These quotas are generally measured in blue-whale units. One such unit
is equal to one blue-whale or two fin-whales or two-and-a-half humpbacks or six
sei-whales. The most important regulation concerning pelagic whaling during the
season 1957-1958 was the provision that the number of baleen whales taken during
the open season in any waters south of 40 degrees South Latitude by whale catchers
attached to factory ships was not to exceed fourteen 500 blue-whale units. See
INTERNATIONAL WHALING STATIsTIcs XLII 7-8
(1959).
79. Sorensen, supra note 66, at 211, 215.
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more of the countries engaged in fishing certain stocks in a
certain area may impede effective application of conservation
measures. In all events, the problem of enforcement is delicate
insofar as traditional law does not authorize a state to take
measures against the nationals of another state on the high
seas."
The North-East Atlantic Fisheries Convention of 1959 is a notable
example of efforts toward international cooperation in the conservation of fishery resources. This convention, with fourteen signatories,
provided for the establishing of an international Fisheries Commission
to make specific recommendations on conservation measures. These
measures are to apply equally in high seas areas and the territorial
waters of the coastal states.8 0
The problem involves the national rights of the littoral states on
the one hand and the application of international conservation measures on the other. Though there is a growing concept of international
cooperation, there is, at the same time, a trend in the opposite direction. This latter trend, evidenced by the unilateral extension of the
territorial waters and the expansion of maritime jurisdiction by the
creation of contiguous zones for the alleged purpose of conserving
marine resources, defeats the basic purpose of international cooperation. Obviously these unilateral programs of conservation and control
cannot accomplish the desired ends because pelagic species of fish
move over vast expanses of water and through the territorial seas of
many states.81 Yet, Article 7 of the Geneva Convention on Fishing
allows a coastal state to adopt unilateral conservation measures in
zones contiguous to its territorial waters, provided the measures
are based on scientific findings and are non-discriminatory to foreigners. However, if other interested countries protest such unilateral
measures, the dispute is to be referred to a special international coms
mission8
The seaward expansion of control by many coastal states is a relatively recent phenomenon, and reveals itself for the most part in a
trend towards national control over a twelve-mile belt. The relationship, however, between the territorial and fisheries limits are in many
instances unclear. In the case of the Soviet Union, for example, the
80. Conservation control in the territorial sea is made necessary by the fact
that the great fisheries of the world are for the most part located within a short
distance of the coastlines of continents and islands.
81. For a good discussion see McDougal & Burke, The Community Interest in
a Narrow TerritorialSea: Inclusive Versus Exclusive Competence Over the Oceans,
45 CORNELL L.Q. 171, 178-99 (1960).
82. Alexander, Offshore Claims and Fisheries in North-West Europe, Y.B.
AFFAiRs 1960, at 257.
WoR
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two are apparently equated, while in Iceland, the fisheries zone is
clearly distinguished from the territorial waters.8 3 This is also the
case in the United States under the Truman Proclamation of 1945.
There is general agreement that more precise international treaties
are necessary to allay the uncertainty surrounding the whole regime
of territorial waters. There are, however, differing opinions as to the
best means of accomplishing the desired uniformity. One school subscribes to the regional formula as to geographical control and conservation of fishery resources; the other favors a universal system.
The International Law Commission has been inclined to the latter
view and in 1953 formulated a proposal for the regulation of fisheries
through an international authority within the framework of the
United Nations. This authority was to have the power to adopt
binding regulations that it deemed essential to protect the living
84
resources of the sea.

The Rome Conference of 1955, however, in its recommendations
makes no reference to a United Nations authority or any other universal system of control. The Conference concluded that the present
method of control - conventions between interested nations based on
geographical and biological distribution - appeared to be the best
solution to the problem of fishery conservation. The Report predicted
that the system of individual agreements would be perpetuated in
5
future efforts at conservation and control.
CONCLUSION

Many questions relating to the territorial sea await resolution. One
of the most serious problems facing the peoples of the world is the
recent attempts on the part of many nations to extend their jurisdiction far into sea areas that were once considered common to all.
83.

The decision in the Fisheries Case was soon followed by an Icelandic proc-

lamation delimiting a series of forty-seven straight baselines from which a zone
four miles wide was measured. Foreign fishermen were subsequently excluded from
this zone. These regulations were justified by Iceland as a conservation measure,
as there had been a sharp decline in the catch of haddock, plaice and cod in
Icelandic waters from 1949 through 1951. The proclamation of 1952 was intended
"to give protection to the nursing grounds in the Icelandic bays." The Icelandic
Efforts for Fisheries Conservation, (memorandum submitted to the council of
Europe by the Government of Iceland, Sept. 1942, p. 15). At the beginning of
Sept. 1958 Iceland extended its fisheries zone to twelve miles.
Concerning the dispute between the United Kingdom and Iceland over the exclusive fisheries zone, see Gay, The Icelandic Fisheries Question, 87 JOURNAL BE
DROIT INTERNATIONAL PUBLic 371 (1960). See also Green, The Territorial Sea and
the Anglo-Icelandic Dispute, 9 J. PUB. L. 53 (1960).

84. U.N. GEN. Ass. OFF. REc. 8th Sess. Supp. No. 9, at 17 (A/2456) (1953).
85. Report of the International Technical Conference on the Conservation of
the Living Resources of the Sea 9 (1955).
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These attempts not only highlight a problem of long standing, they
present the most serious peacetime threat to the freedom of the seas
since the seventeenth century. Agreements must be reached to protect the freedom of the seas, which, at the same time, will insure
certain basic rights to the littoral state.
In many respects the law of the sea is more definite than it was
before the recent Geneva conferences in spite of the failure to agree
universally on the extent of the territorial sea. A number of customary rules of international law have been confirmed and expressly
formulated. A state may legislate with respect to its own territory,
but it cannot unilaterally extend its dominion into the high seas and
expect legal support. However, other states may recognize unilateral
extensions either by general assent, by a series of treaties, or by multilateral conventions.
The failure at Geneva to delimitate the territorial sea can largely
be attributed to political factors. From the national viewpoint uncertainty on a point of international law is often preferred over fixed
principles that leave little or no room for unilateral action. The longterm advantage that the rule of law in international relations has
over anarchy is very obviously undervalued by the nations of the world.
It appears that the three-mile limit is becoming increasingly unpopular with many nations. This was evident at the recent Geneva
Conference on the Territorial Waters. This writer has suggested
that a twelve-mile limit for all purposes would not be unreasonable s 6
Furthermore, a twelve-mile limit would probably have a greater chance
of general acceptance.
One thing is quite certain. The recent tendency of many states
to extend their sovereign powers far into the high seas must in some
way be halted. It seems imperative that a universal approach,
rather than a regional or unilateral approach, be taken to preserve
the freedom of the seas and, at the same time, protect and conserve
marine resources. It is of vital concern to all mankind that effective
international agreements be executed to arrest and, if possible, reverse the trend of unilateral expansion of national sovereignty into
the oceans that are, and of right ought to be, common to all.
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